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SUMMARY OF ORAL ARGUMENT 

1. When a trust is created in circumstances where the beneficiaries are unaware of it, the 

trustee has a duty to take reasonable measures to make available to the intended beneficiaries 

information about existence of the trust.  

2. In this case, the trustee’s duty was time sensitive as the trust property (the right to bring a 

claim under the Bond) expired at a specified date and did expire before the beneficiary learned of 

the trust.  

Fulfillment of the Trust Must Not be Left to Chance 

3. The trustee, Bird, did not consider the interests of beneficiaries or its role as trustee – it 

took no steps whatsoever to make available to beneficiaries information about the existence of 

the trust.  

4. Valard, a beneficiary, did not ask if there was a Bond until it was too late. The project 

manager of this “large, experienced and sophisticated contractor” had never seen a labour and 

material payment bond on an oil sands project and was “totally shocked” the trust existed. 

Tab 2, examination of Cameron Wemyss 

5. Fulfillment of the trust purpose must not be left to chance. Equity imposes on the trustee 

reasonable duties necessary to protect the trust property.  

6. Here, the reasonable duties required Bird to take steps to notify Valard of the Bond. 

7. Even when there was interaction between Bird, Langford and Valard within the prescribed 

120-day notice period, Bird chose to remove Valard from the email string instead of informing 

Valard about the existence of the Bond.  Had Valard been informed of the Bond, it would have 

obtained the benefit of the trust. 

Tab 4, August 10, 2009 emails 
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Accountability Is Fundamental 
8. The essential ingredient of a trust is the duty to account. Not telling the beneficiaries of the 

trust is inconsistent with and repugnant to this duty and undermines the purpose of the trust.  

Tab 5, “The Irreducible Core Content of Trusteeship” at p. 49 

9. A “trust must be both visible to beneficiaries and enforceable by them”. Trustees cannot be 

made accountable if beneficiaries are unaware of their beneficial interest. 

Tab 6, “The Trustee’s Duty to Provide Information to Beneficiaries” at p. 2 

No Other Means of Acquiring Knowledge  

10. Section 33 of Alberta Builders’ Lien Act does not provide a means to acquire knowledge 

of, or access to bonds. The Act does not contemplate bonds or require their disclosure. 

Tab 8, Builders’ Lien Act, R.S.A. 2000, C. B-7 at s. 33 

Fundamentals Apply – Not Labels  

11. All trusts carry equitable duties. Labelling a trust as “bare”, “naked”, “simple”, “dry” or 

“limited” is unhelpful.  

12. The settlor’s motivation is also irrelevant. The trust is required to overcome issues of 

privity and allow sub-subcontractors to realize the benefit of the Bond. Once the trust is created, 

the general rules of trust law are engaged. A trust is a trust, is a trust.  

13. Equitable duties apply unless the settlor specifically and expressly modifies them in the 

trust instrument.  Here, the trust instrument modified only the equitable obligation to take legal 

action to enforce the trust, not the duty to take reasonable measures to make available to the 

beneficiaries information about the existence of the Bond.  

Tab 1, the Bond  
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1 ahead and made this settlement and I didn’t -- and I could never figure out why they --
2 why they had the right just to go ahead and do that.
3
4 Q Did you ever call any of your contacts at Bird about this issue?
5 A No, ’cause I was dealing with Milt on this and Milt kept -- kept reassuring me that
6 he’ll get it worked out, get it worked out.
7
8 Q Did you ever think it would be prudent to escalate the dispute to Bird or Suncor?
9 A I wasn’t trying to rock the boat with -- you know, I -- I definitely didn’t want to rock

10 the boat with Suncor and I didn’t really want to rock the boat with -- between
11 Langford and -- and Bird. I figured that they were -- you know, they -- Langford
12 basically did that -- you know, did a lot of -- a lot of -- you know, any projects of
13 Bird up in the Fort McMurray area that I saw, Langford were -- was always doing the
14 electrical work for them. So they seemed to be working hand-in-hand. So I wasn’t -- I
15 really want to rock that -- that boat either with them, figuring that Milt had -- had a
16 better chance of getting the money than -- than if I was going to start going after
17 them.
18
19 Q Okay. And we’re standing here today purely because the labour and material payment
20 bond did, in fact, exist on this project?
21 A Yes.
22
23 Q So why did you never ask about security?
24 A Because I never thought there would be one out there. Like, they -- it’s just not -- it’s,
25 like -- I mean, I was -- when I found out, I was totally shocked there was a labour and
26 material bond.
27
28 I just -- like, I’ve never been -- you know, ten -- ten years of my experience I’ve been
29 on some larger project, I’ve been on smaller projects, and everywhere else. I’ve just
30 never seen a labour and material bond issued on a plant site. I’ve seen them on
31 municipality works, but not -- not on a plant site.
32
33 Q Did you have internal discussions about nonpayment at Valard?
34 A Yes.
35
36 Q With whom did you have those discussions?
37 A With Richard and Phil. Richard Buchanan, who’s the controller of the company, And
38 Phil Seeley, who’s my boss.
39
40 Q And did either of those individuals mention that you should seek security for payment?
41 A No, ’cause -- because they -- they’d never -- they’d never heard -- heard of a, you
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Right to Information

Inspection of contract, etc.
33(1)  A lienholder, by notice in writing, may at any reasonable time demand,

                                 (a)    of the owner or the owner’s agent, the production for inspection of the contract with the contractor,

                                 (b)    of the contractor, the production for inspection of

                                           (i)    the contract with the owner, and

                                          (ii)    the contract with the subcontractor through whom the lienholder’s claim is derived,

and

                                 (c)    of the subcontractor through whom the lienholder’s claim is derived, the production for inspection of the contract
with the contractor,

and the production for inspection of a statement of the state of accounts between the owner and contractor or contractor and
subcontractor, as the case may be.

(2)  If, at the time of the demand or within 6 days after it, the owner or the owner’s agent, the contractor or the subcontractor, as
the case may be,

                                 (a)    does not produce the written contract and statement of accounts, or

                                 (b)    if the contract is not in writing,

                                           (i)    does not, in writing, inform the person making the demand of the terms of the contract and the amount due and
unpaid on the contract, or

                                          (ii)    knowingly and falsely states the terms of the contract or the amount due or unpaid on it,

then, if the lienholder sustains loss by reason of the refusal or neglect or false statement, the owner, contractor or subcontractor,
as the case may be, is liable to the lienholder in an action for the amount of the loss, or in proceedings taken under this Act for
the enforcement of the lienholder’s lien.

(3)  A lienholder, by notice in writing, may at any reasonable time demand of a mortgagee or the mortgagee’s agent or unpaid
vendor or the unpaid vendor’s agent

                                 (a)    the terms of any mortgage on the land or any agreement for sale of the land in respect of which the work is or is to be
done or in respect of which materials have been or are to be furnished, and

                                 (b)    a statement showing the amount advanced and the amount currently due and owing on the mortgage or the amount
owing on the agreement, as the case may be.

(4)  If the mortgagee or vendor or the mortgagee’s or vendor’s agent fails to inform the lienholder within 6 days after the date of
the demand

                                 (a)    of the terms of the mortgage or agreement, and

                                 (b)    of the amount owing on it,

then, if the lienholder sustains loss by reason of the failure or by reason of any misstatement by the mortgagee or vendor of the
terms or amount owing, the mortgagee or vendor is liable to the lienholder in an action for the amount of the loss, or in
proceedings taken under this Act for the enforcement of the lienholder’s lien.

(5)  The court may on application at any time before or after proceedings are commenced for the enforcement of the lien make
an order requiring
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                                 (a)    the owner or the owner’s agent,

                                 (b)    the contractor,

                                 (c)    a subcontractor,

                                 (d)    the mortgagee or the mortgagee’s agent, or

                                 (e)    the unpaid vendor or the unpaid vendor’s agent,

as the case may be, to produce and allow a lienholder to inspect any contract, agreement, mortgage, agreement for sale,
statement of the amount advanced or statement of the amount due and owing, on any terms as to costs that the court considers
just.

RSA 2000 cB‑7 s33;2009 c53 s28
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