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SUMMARY OF ORAL ARGUMENT

1.  When a trust is created in circumstances where the beneficiaries are unaware of it, the
trustee has a duty to take reasonable measures to make available to the intended beneficiaries

information about existence of the trust.

2. In this case, the trustee’s duty was time sensitive as the trust property (the right to bring a
claim under the Bond) expired at a specified date and did expire before the beneficiary learned of
the trust.

Fulfillment of the Trust Must Not be Left to Chance

3. The trustee, Bird, did not consider the interests of beneficiaries or its role as trustee — it
took no steps whatsoever to make available to beneficiaries information about the existence of
the trust.

4.  Valard, a beneficiary, did not ask if there was a Bond until it was too late. The project
manager of this “large, experienced and sophisticated contractor” had never seen a labour and
material payment bond on an oil sands project and was “totally shocked” the trust existed.

Tab 2, examination of Cameron Wemyss

5. Fulfillment of the trust purpose must not be left to chance. Equity imposes on the trustee

reasonable duties necessary to protect the trust property.
6.  Here, the reasonable duties required Bird to take steps to notify Valard of the Bond.

7. Even when there was interaction between Bird, Langford and Valard within the prescribed
120-day notice period, Bird chose to remove Valard from the email string instead of informing
Valard about the existence of the Bond. Had Valard been informed of the Bond, it would have
obtained the benefit of the trust.

Tab 4, August 10, 2009 emails



Accountability Is Fundamental
8.  The essential ingredient of a trust is the duty to account. Not telling the beneficiaries of the
trust is inconsistent with and repugnant to this duty and undermines the purpose of the trust.

Tab 5, “The Irreducible Core Content of Trusteeship” at p. 49
9. A *“trust must be both visible to beneficiaries and enforceable by them”. Trustees cannot be
made accountable if beneficiaries are unaware of their beneficial interest.

Tab 6, “The Trustee’s Duty to Provide Information to Beneficiaries” at p. 2

No Other Means of Acquiring Knowledge

10. Section 33 of Alberta Builders’ Lien Act does not provide a means to acquire knowledge

of, or access to bonds. The Act does not contemplate bonds or require their disclosure.

Tab 8, Builders’ Lien Act, R.S.A. 2000, C. B-7 ats. 33

Fundamentals Apply — Not Labels

11. All trusts carry equitable duties. Labelling a trust as “bare”, “naked”, “simple”, “dry” or
“limited” is unhelpful.

12. The settlor’s motivation is also irrelevant. The trust is required to overcome issues of
privity and allow sub-subcontractors to realize the benefit of the Bond. Once the trust is created,

the general rules of trust law are engaged. A trust is a trust, is a trust.

13. Equitable duties apply unless the settlor specifically and expressly modifies them in the
trust instrument. Here, the trust instrument modified only the equitable obligation to take legal
action to enforce the trust, not the duty to take reasonable measures to make available to the
beneficiaries information about the existence of the Bond.

Tab 1, the Bond
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required of a subcontractor?
Just in case an issue arises or there’s a default on someone’s part, that the bond can

step in and take care of that.

Take care as in pay them?
If required of them, yeah. Yeah.

Now, when a bond is required and obtained for a specific project, this one in case,
what do you do with the bond when you receive it?
It just gets filed and put on -- put into our records.

And I think you outlined to counsel that it’s not posted onsite?
No. '

Are any other steps taken by yourself to cause the subcontractor who obtains the bond
to provide it to their subs?
No.

Now, in this particular project are you aware if a bond was required of Bird by
Suncor? '
It was not. -

And do you know the value of the contract between Bird and Suncor?
Not offhand. It -- it’s probably less than $10 million.

Now, at any given time do you work on more than one project?
Yeah.

And in 2009 were you working on muitiple projects?
I was, yeah,

Approximately how many would you work at at any given time?
Usually two to three.

Okay. I’'m going to bring you back to 2009 and ask --
Yeah, Yeah,

-- do you remember working on the water reclamation facility in Fort McMurray?
No.

How about Suncor’s Firebag mine site?

T
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ahead and made this settlement and | didn’t -- and | could never figure out why they --
why they had the right just to go ahead and do that.

Did you ever call any of your contacts at Bird about this issue?
No, 'cause | was dealing with Milt on this and Milt kept -- kept reassuring me that
he'll get it worked out, get it worked out.

Did you ever think it would be prudent to escalate the dispute to Bird or Suncor?

| wasn't trying to rock the boat with -- you know, | -- | definitely didn’t want to rock
the boat with Suncor and | didn’t realy want to rock the boat with -- between
Langford and -- and Bird. | figured that they were -- you know, they -- Langford
basically did that -- you know, did a lot of -- a lot of -- you know, any projects of
Bird up in the Fort McMurray area that | saw, Langford were -- was always doing the
electrical work for them. So they seemed to be working hand-in-hand. So | wasn't -- |
really want to rock that -- that boat either with them, figuring that Milt had -- had a
better chance of getting the money than -- than if | was going to start going after
them.

Okay. And we're standing here today purely because the labour and material payment
bond did, in fact, exist on this project?

Yes.

So why did you never ask about security?

Because | never thought there would be one out there. Like, they -- it's just not -- it’s,

like -- I mean, | was -- when | found out, | was totally shocked there was a labour and
materia bond.

| just -- like, 1I've never been -- you know, ten -- ten years of my experience I’ ve been
on some larger project, I've been on smaller projects, and everywhere else. I've just
never seen a labour and material bond issued on a plant site. I've seen them on
municipality works, but not -- not on a plant site.

Did you have internal discussions about honpayment at Valard?
Yes.

With whom did you have those discussions?
With Richard and Phil. Richard Buchanan, who's the controller of the company, And
Phil Seeley, who's my boss.

And did either of those individuals mention that you should seek security for payment?
No, 'cause -- because they -- they’d never -- they’d never heard -- heard of a, you
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Chris Moore
From: Chris Von Klitzing [cvonklitzing@bird.ca)
Sent: Monday, August 10, 2009 1:35 PM
To: ‘Milton Sterling”; 'Marc St. Amaud'
Ce: Don Cameron
Subject: RE: Serious problem
Milt,

Suncor is already upset with us about the extra costs and it took months to get this first $215,000 approved only
as a favor to Bird, Anyone else wonldn't have received near that amount. It is impossible for us to go back to
the owner. I'm not sure how Valard could rack up a bill like this, even being as disorganized as they were on
site. We would help you if we could, but Suncor was already upset with our last claim.

Regards,

Chris von Klitzing
Project Manager
(780) 452-8770 office
(780) 619-9502 cell
cyonklitzing@bird.ca

From: Milton Sterling [mailto:miltsterling@telus.net|
Sent: Monday, Augnst 10, 2009 1:58 PM
To: chris von klitzing; Marc St. Arnaud; Cameron Wemyss

Subject: Serious problem
HI Chris
We have a serious problem with Valard,

After we sent in the summary indicating the $ 258,000.00 costs for the limestone work we thought that was the
total for the billings. When I spoke to Cameron from Valard this AM, regarding the payment Suncor offered he
indicated the payment Suncor offered of § 215,000.00 was not adequate as he had further invoices totaling
another $ 190,000.00 which they incurred from Apzil 19th to April 30th which never appeared on the summary
sheet and were never sent on. I had never received an email from him with these costs and I have just received
copies of all these invoices this afternoon and am trying to access how this happened.

" Chris let me know how you think we should proceed.

Sincerely,
Milt Sterling

LANGFORD ELECTRIC
#4, 16049 - 132 Ave.
Edmonton, AB

TSV 1HS

MM for o




ph: 780.454.6070
fx: 780.451.2094
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The Irreducible Core Content of Trusteeship
DAVID HAYTON

INTRODUCTION

At the core of the trust concept is a duty of confidence imposed upon a
trustee in respect of particular properiy and positively enforceable in a
Court of Equity by a person.! As Lord Bvershed MR has stated,? 'n)a
principle, perhaps, has greater sanction or authority behind it than the
general proposition that a trust by English law, not being a charitable
trust, in order to be effective must have ascertained or ascertainable
beneficiaries.’ The beneficiarles’ rights to enforee the trust and make the
trustees account for their conduct with the correlative duties of the trus-
tees to the beneficiaries are at the core of the trust. A beneficiary will be
a beneficiary under a fixed trust with a vested or contingent entitlemnent
to income or capital (as the case may be) or a beneficiary under a discre-
tionary trust with an entitlement® to put his case to be considered for a
distribution of income or capital (as the case may be) by the trustees who
must make such a distribution to one or more of the discretionary ben-
eficiaries* (subject to any temporary power or duty to accumulate in-
come for the benefit of capital heneficiaries®). Exceptionally, charitable
trusts for purposes (necessarily benefiting the public) are enforceable by
the Crown as parens patrige via the Attorney-General or the Charity
Commissioners,?

! Underhlll and Hayton, Law of Trusts and Trustees (15th edn.), 3; Lewin, Law of Trusts

(16th edn.), 1; Hanbury and Martin, Modern Equity (Lath edn.), 46; Morice v, Bishap of

Durham (1804) 8 Ves, 399, 405; Re Endacott [1960) Ch. 232; Re Denfey's Trust Deed [1969] 1
Ch. 373, This puper is concerned with the internal trustee-heneficiary relationship and not
with the external relations of trustees with third-porty creditors. To protect such third
parties’ right of subrogation to the trustee's right of indemnity {an equitable lien) against
the trust fund a setflor’s pusported axclusion of the trustes’s right of indemnity probably
ought not to be effective against third parties not relmbursed by the trustee,

2 11960) Ch. 232, 246.

- @ Even the object of a discretionary power who 15 aware of the power is entitled to pus his
case to the trustees: Re Manisty’s Settlement [1974) Ch, 17, 25; Re Gulbenklan's Sertlements
{No 2) |1969] 2 All ER 1173, 1173.

4 The discretionary trustees must distribute the income within a reasonable period and
a beneficiary will have a tight to be constdered for an income payment unti! all such
Income has been distributed to the beneficiaries.

“ A duty 10 accumulate income for an eccumulation peried will be enforceable by the
capital benefictaries benefiting thereby,
® See now Charities Act 1993, 55, 1-20, 24-35,

08-24-2015
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48 Irreducible Core Content of Trusteeship

As a matter of property law, in the rare case where all the beneficiaries
are of full age and capacity and between them absolutely entitled to the
whole trust property they have a power,” if unanimous, to terminate the
trust and divide the propetty between themselves as they agree,” Other-
wise, the trustees are bound to account to the trust beneficiaries for what
they have done with the trust property, whether in their administrative,
managerial role or in their distrlbutive, dispositive role. The trustees will
be accountable to the beneficiaries for profits made or losses flowing
from a breach of fiduciary duty, except to the extent that a clause in the
trust instrument ousts an otherwise applicable duty or exempts the trus-
tees from accounting for profits or losses arising in breach of fiduciary
duty.

In recent years, fears of increasingly litigious beneficiaries spurred on
by their lawyers have led settlors and trustees to consider how far they
can go in restricting beneficiaries’ rights to information and trustees’
potential liabilities, They can place reliance on the facilitative [iberal
laissez-faire approach of English law® that allows a settlor to generate his
local law for his autonomeous trust so long as it is not inconsistent with,
or repugnant* to, the very trust relationship that he is purporting to
create or uncertain or otherwise administratively unworkable'? or con-
trary to some mule of public policy.”®

It thus becomes necessary to consider what is the irreducible core

# In Hohfeld's terminology: J. W, Harrls {1571) 67 LQR 31, 62-3,
& Saundars v, Vautier (1841) 4 Beav, 115, Staphanson v, Barclgys Bank |1975] 1 WLR B8,

2 See S. Gardner, An Infroduction to the Law of Trusts 13-14, 35, 38-9; Wiikins v. Fogg
{1861) 31 L) Ch, 41, 43; McLeanv. Burmns Phelps Trustee Co, Pry. Lrd (1985] 2 NSWR 623, 640
1, Midland Bank Trustee (Jersay) Lid v. Federated Pension Services {Jersey CA, unreported,
21 Dec. 1995); Armitage v. Nurse (unreported, Jacob ), (High Ct), 17 July 1985); Ropwest
Trust Corporation (Bahamas) L4d v. Savannah NV {unreported, Telford Georges CJ of
Bahamas, 22 July 1987); express choice-of-law possibilitles under Recognition of Trusts Act
1967.

A sertlar cannot convert what 5 an equitable charge or a debtor-creditor relatonship
into a trust merely by calllng it 2 trust, Thus, the right of the 'trustee’ to mix "trust’ moneys
with his own and use them as he lkes subject to an obligation to repay a similar amount of
money Ie Inconsistent with any trust, so preventing one arising.

I Where there Is duly segregated trust property vested In a trustee, othecwise than
sitmply as security for & debt, and it is cleny thata bare trust for the settlor was not intended
to be created nor beneficlal ownership in the frustee, then any excluslon or exempton
clause the effect of which would be to crente such.a bare trust or such beneficiel ownerstip
will be struck out es repugnant 1o the fundameantal nature of the trust; Midland Bank
Trustee Uersey} Licv, Federated Ponsion Services, n, 9 above, As stated by thé Law Commls-
slon Consultation Paper No 124 on Fiduciary Dudes, parn. 3.3.6, ‘1t is clear that trustees are
sublect to a core level of duty from which they cannot be exempted,’

W ap McPhail v. Doulton [1971] AC 424, 457; R. v, District Auditor, West Yorkshire
Metropolitan CC{1986] RVR 24, Re Koll's WT'[1962] Ch. 531.

1 g.g the rule agalnst ramoteneass of vesting or against perpetual purpose trusts or the
rule lc:lSMt a settlor effectively settling property on himself detenminable upon
bankrupicy.
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content of trusteeship of property that sets limits to the free will of the
settlor, .

RIGHTS TQ INFORMATION

As a necessery incident of the trustee-beneficiary relationship at the
cote of the trust the trustee is under a duty to find and pay a beneficiary
entltled to an income or capital payment, thereby making such benefi-
ciary aware that he Is a beneficiary. In the case of a discretionary trust,
since the beneficiary’s entitlement to put his case to the trustees for the
exercise of their discretion in his favour is of no effect unless he is aware
of it, and since he cannot be expected to become aware of it unless the
trustees draw it to his attention it must surely be a necessary incident of
the trustee-beneficiary relationship that the trustee must be under a
duty to take reasonable steps' to make a discretionary beneficiary aware
that he be such.”® Knowledge of the trust is necessary to make the trust
effectual with the trustees being accountable to the beneficiaries for
their stewardship of the property: unaccountability to the beneficiaries
arising from the trustees not letting them know that they are benefi-
ciarles i3 inconsistent with, and repugnant to, the purposes for which the
settlor transferred the trust property to the trustees or the fundamental
requirement of accountability to beneficiaries befare there can be duties
of trusteeship.! Thus beneficiaries, even if discretionary, have a right to

" information revealing what the trustees have done with the trust prop-

erty," though not the reasons® for the exercise of distributive powers in
favour of beneficiaries.

The essential ingredient of trusteeship is the duty to account which
affords the beneficiaries a correlative right to have the court enforce the

" Hawkeslayv. May [1956) 1 QB 304, 322; Burrowsv. Walls {1855) 3 De G M & G 233, 253;
Srittlebank v, Goodwin (1668} LR 5 Eq, 545, 550,

'8 These wilt require a businesslike approach depending on the size of the class and the
extent to which a sub-class may be regarded as the primury object of the sestlor’s bouaty of.
Re Manlsty's Setrlement [1974] Ch. 17, 25; Harrigan Nominees Pty. Lid v. Rydge (1992) 20
NSWLR 405, 432; Ra Baden’s Deed Trusts {1973) Ch, 9, 20, 27.

W CL Scallyv. Southern Health & Sociaf Services Board [1992] 1 AC 294, 306-7,

17 Cf. Hawkinsv. Clayton (1988) 164 CLR 539, 553, A clause directing the trustees not to
inform any discretionary beneficlary that he be such unless so directed by the settior or the
protector should either negate the trust or more likely, be regarded as repugnant to the
trust: such a person should oniy be made the object of a power.

*® Re Landonderry’s Settlement [1964] Ch. 5084; Chaine-Nickson v, Bank: of Ireland [1976]
IR 393; Spellson v. George (1987} 11 NSWLR 306, 315; Lemos v, Coutts & Co, {1992-3] CILR
460; Wastv. Lazard Bros (Tersey) Ltd (1987-8] ILR 414; A.G. of Onitario v. Stavro (1935) 119
DLR (4th) 750,

" Re Londonderry’s Settlernent, u. 18 above, Wilson v. Law Deberiture Trust Corp. {1995]
2 All ER 337; Hartigan Nominees Pty Ltd v, Rydge, n. 15 above,
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trustees’' fundamental cbligation to account. Where there are ben-
eficiaries with such correlative right so that there is a trust, do objects of
a fiduciary power of appointment have a right to be informed that they
are such objects and then have a right to make the trustees account, so
providing all relevant information about their stewardship of the trust
property? It would seem not.*® Such rights are not crucial to underpin-
ning the trust obligation because the beneficiaries entitled in default of
exercise of the power have the requisite rights supporting the correlative
duty of the trustees that is at the core of the trust obligation.

Thus, Ternpleman }, in discussing a fiduciary power in favour of the
settlor's relations and the employees of the settior's company where the
trustees consider but decide not to exercise the power or exercise it only
in favour of the settlor’s children, stated:®

During that peslod the exstence of the power may not be disclosed to any
refation or employee and the trustees may nat seek or receive any information
concerning any relation or employee. In my Judgment it cannot be said that the
trustees In those circwnstances have committed a breach of trust and that they
ought to have advertised the power or looked b